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United States Court of Appeals for the 
District of Columbia 


1 Endorsed: Filed Mar 20 1939 Theodore Cogs¬ 

well, Register of Wills, D. C. Clerk of Probate 

Court 

In the District Court of the United States for the 
District of Columbia 

In Re 

Sarah E. Dunlap, Minor Guardianship No. 9268 

527 Second St., N. E. 

Petition 

The petition of Mary F. Dunlop, respectfully shows to 
the Honorable Court, as follows: 

1. That she is a citizen of the United States, and a resi¬ 
dent of the District of Columbia. 

2. That she is the step mother of the infant herein, Sarah 
E. Dunlap, aged 13 years, who was born on the 13th day 
of August, 1925, and is the daughter of Mary F. Dunlop, 
Deceased, 1926, (same name as petitioner), and Hogan 
Dunlap, Deceased, March 9, 1939. 

3. That the said minor is entitled to the proceeds of a fund 
of $800 in the hands of Lillian Jones, of the District of 
Columbia; that the said Lillian Jones is willing to be ap¬ 
pointed guardian of the said infant, and is a person of good 
moral character, and a fit person for the said office. 

4. That your petitioner was married to the father of the 
minor on the 3rd dav of November, 1938, and since then 
has had the custody of the said minor; that prior to the 
said marriage for a long time the said Lillian Jones cared 
for the said minor for the father. 

5. That the minor has no brothers or sisters and no grand¬ 
parents, or relatives in the District of Columbia, to take 
care of the said minor. 
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Wherefore your petitioner prays: 

1. That a suitable person be appointed guardian of the 
said infant. 

2. That the said Lillian Jones be appointed guardian of 
the said infant. 

MARY F DUNLAP. 

Petitioner 

2 BROOKS, T. SANDERS, 

Attorney for Petitioner, 

512 Fifth Street, N. W., 

Me. 4095 

District of Columbia, to-wit: 

I, Mary F. Dunlap, do solemnly swear that I have read 
the foregoing and annexed petition by me subscribed and 
know the contents there of. That the facts therein stated 
upon my personal knowledge I know to be true and those 
stated as of information and belief, I believe to be true. 

MARY F DUNLAP. 

Petitioner 

Subscribed and sworn to before me this 20th day of 
March, A. D., 1939. 

AUGUSTUS W GRAY 

(Notarial Seal) Notary Public, D. C . 

I consent to the above petition and appointment 

LILLIAN JONES 
48-G St S W #34. 

MARY F DUNLAP. 

527 - 2nd Street N. E. 

(Endorsement: Petition. Filed March 20, 1939. Theo¬ 
dore Cogswell, Register of Wills, D. C., Clerk of Probate 
Court). 

3 Order Appointing Guardian 

Upon consideration of the Amended and Supplemental 
Petition of Mary F. Dunlap, filed herein on the 31st day of 
May, 1939, it is by the Court this 1st day of June 1939:— 
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Adjudged, Ordered and Decreed that Mary F. Dunlap 
be and she hereby is Appointed Guardian of the Person 
and Estate of Sarah E. Dunlap, minor, now present in 
Court, who was born on the 13th day of August 1925, upon 
her giving Bond in the sum of one thousand dollars, 
($1000), for the faithful performance of her Trust. 

And it is further ordered that said Guardian be author¬ 
ized to spend twenty-five dollars, ($25.00), per month of 
said minor’s funds for her maintenance and support. 

And it is further ordered that the appearance herein of 
Brooks T. Saunders, lawyer, be entered withdraw. 

* O. R. LUHRING 
Justice 

(Endorsement: Decree. Filed June 1, 1939. Theodore 
Cogswell, Register of Wills, D. C., Clerk of Probate Court). 

4 Petition for Rule to Show Cause. 

Comes now’, Mary F. Dunlap, guardian, and petitions 
the Court for the issuance of a rule to show cause against 
Lillian Jones upon the basis of the following facts:— 

1. Heretofore said Lillian Jones filed a petition in this 
cause, asking that she be appointed guardian of Serah E. 
Dunlap, minor. Whereupon Mary F. Dunlap filed an 
amended petition in the same cause requesting that she 
be appointed guardian of the said minor. Said original 
and amended petition are on file in this cause and are made 
a part of this petition by special reference. 

2. Said amended petition of Mary F. Dunlap set up that 
there was in the hands of Lillian Jones Eight Hundred 
($800.00) dollars received from the relief department of 
The Washington Terminal Company, said funds belong¬ 
ing to the minor, Serah E. Dunlap. (1) one Brooks T. Saun¬ 
ders, who filed the petition for Lillian Jones, contended 
that Lillian Jones held said funds in Trust and that the 
Court had no jurisdiction to make an order with respect 
to it. 

3. After considering the petition of Lillian Jones, the 
amended petition of Serah E. Dunlap, the arguments of 
their Attorneys and the presence of said minor in court, 

the court signed an order, appointing Mary F. Dun- 

5 lap guardian of said minor and authorized her to 
expend Twenty-Five ($25.00) dollars per month of 
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said Eight Hundred ($800.00) dollars for the care and 
maintenance of said minor. Said order is on file, and by 
special reference made a part of this petition. 

Thereupon said Mary F. Dunlap, gave security in the 
sum of One Thousand ($1,000.00) dollars for the faithful 
performance of her duties, which said security was ap¬ 
proved by the court and letters of guardianship issued to 
your petitioner. 

4. On July 27,1939 your petitioner by her Attorney John 
H. Wilson mailed a registered letter to said Lillian Jones, 
advising her of the Court’s proceedings herein above re¬ 
ferred to and requested said Lillian Jones to turn over 
said funds. Said Lillian Jones received and signed for 
said registered letter and not-withstanding the expiration 
of about thirty (30) days she has refused to answer said 
communication or turn over said funds and in addition 
thereto she has withdrawn from said funds the sum of 
tAventy-five ($25.00) dollars and used the same for her own 
benefit. 

Wherefore, the premises considered, your petitioner 
prays that the court issue an order, requiring said Lillian 
Jones to show cause why she should not be adjudged in 
contempt for her failure to turn over the money of said 
minor to the duly appointed guardian and for expending 
$25.00 of the funds belonging to said minor. 

MARY F. DUNLAP, 

Guardian 

I, Mary F. Dunlap being first duly sworn, depose and say 
that I have read the foregoing petition by me subscribed 
and that the matters stated of my own personal knowledge 
are true and those stated on information and belief I be¬ 
lieve to be true. 

MARY F. DUNLAP. 

Subscribed and sworn to before me on this 2nd day of 
September 1939. 

D. L. GRANTHAM 

(Notarial Seal) Notary Public, D. C. 

(Endorsement: Petition for Rule to Show Cause. Filed 
September 2, 1939. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 
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6 Rule to Show Cause. 

Upon consideration of the verified petition of Mary F. 
Dunlap, setting forth the refusal of Lillian Jones to turn 
over to her as guardian, the funds of the minor herein and 
the unauthorized use by said Lillian Jones of Twenty-Five 
($25.00) dollars of said minor’s funds, and it appearing 
that a rule herein was issued on the 8th day of September 
and returned not served and that said respondent on the 
date hereof has failed to turn over said funds, it is by the 
court this 25th day of September 1939. 

Adjudged, Ordered and Decreed. 

That said Lillian Jones show cause at 10:00 o’clock 
A. M. on the 13 day of October 1939, why she should not 
turn over the funds belonging to said minor in the sum of 
Eight Hundred ($800.00) dollars and upon her failure so 
to do, why she should not be adjudged in contempt of court, 
provided she be served with a copy of said petition and 
this rule two days before said date. 

ALFRED A. WHEAT 
Chief Justice 

(Endorsement: Rule to Show Cause. Filed September 
25,1939. Theodore Cogswell, Register of Wills, D. C. Clerk 
of Probate Court). 

7 Amended Answer 

Comes now the respondent Lillian Jones and appears in 
open court, and by attorney, leave of Court having been 
granted and for an amended answer to the rule herein says: 

1. The allegations of paragraph (1) of the petition are 
admitted. 

2. The allegations of paragraph (2) are admitted. 

3. The allegations of paragraph (3) are denied; and the 
respondent avers the true facts to be; that no order exists 
directing or requiring the respondent to turn over the fund; 
that for many years prior to the settling of this trust the 
settler Hogan Dunlap, now deceased was on very friendly 
business and personal terms with the respondent, and being 
a widower engaged the respondent in the personal care and 
custody of a child, then of tender years who is the infant 
herein; that all three of them then resided at the same ad¬ 
dress ; that there came a time when the deceased discussed 
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with the respondent his retirement fund and its benefits 
said fund being connected with his employment at the 
Washington Terminal; that he informed her that he had 
appointed her trustee and that she has always accepted 
the trust; that they remained on confidential terms up until 
the time of his death; that about four months before his 
death the deceased married Mary Dunlap who has been 
appointed guardian of the minor herein, and seeks herein 
this rule; that upon the death of the settlor the respondent 
collected the proceeds of the fund amounting to $800.00 
and deposited them in a savings account in the City Bank 
in this style “Lillian Jones, Trustee of Sarah E. 
8 Dunlap, Minor Child of Hogan Dunlap;” that the 
fund is there in tact, and no part of it has been used 
for the personal benefit of the respondent; that $25 has 
been expended for necessary counsel fees, up until the filing 
of this rule; that the terms of the said trust are as follows: 

To “my daughter Sarah E. Dunlap unless she should be 
at the time of my death under twenty-one years of age, in 
-which event it shall be payable in trust to Lillian Jones, of 
425 4th Street, N. E., Washington, D. C., whose receipt 
and release shall constitute a complete discharge of all 
liability”. 

4. That the respondent claims an interest in this fund 
as trustee of an active executory trust, and is advised and 
believes that the Probate Branch of the Court is without 
jurisdiction to construe the said trust. 

5. That your respondent has caused a subpoena duces 
tecum to issue to produce the said trust document. 

WHEREFOR respondent prays that the rule be dis¬ 
charged. 

LILLIAN JONES 

Subscribed and sworn to before me this 31 day of Octo¬ 
ber, 1939. 

VICTOR S. MERSCH 
Deputy Register of Wills 
Clerk, of the Prohate Court 

BROOKS T SANDERS 
Attorney For Respondent 

(Endorsement: Amended Answer. Filed Oct. 31, 1939. 
Theodore Cogswell, Register of Wills, D. C., Clerk of 
Probate Court). 
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9 Memorandum Opinion 

Although Lillian Jones, respondent, claims the right to 
hold the fund as trustee under an active trust, the instru¬ 
ment under which she so claims creates, in my opinion, at 
most, nothing more than a “passive” or “dry” trust. As 
such, the Statute of Uses, in force in the District of Co¬ 
lumbia, operated to execute the legal title of the trustee to 
the infant beneficiary, so that legally the minor became in¬ 
vested with the legal and beneficial title. (Frey vs. Allen, 

9 App. D. C. 400). Thus, the fund was subject to super¬ 
vision by the Probate Court because of the beneficiary’s 
infancy. It was doubtless on this theory that Judge Luh- 
ring treated the fund as falling within jurisdiction of the 
Probate Court. If it was a “dry” trust, then Lillian 
Jones, who had obtained possession thereof after death of 
the child’s father, held the same merely as custodian. Ap¬ 
parently, the original position assumed by Lillian Jones 
coincided with this view, for she consented to the petition 
for a guardianship. But when Judge Luhring, in his dis¬ 
cretion, appointed the stepmother, Lillian Jones for the 
first time assumes her present position denying jurisdic¬ 
tion of the Probate Court. I do not think her position is 
tenable. She should pay the fund over to the guardian. 
Accordingly, an order will be signed directing her so to do. 

JAMES M PROCTOR 
Justice 

Dated: Nov. 22,1939. 

Copies mailed to all attorneys. 

(Endorsement: Memorandum. Proctor, Justice. Filed 
Nov. 22, 1939. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

10 Order Directing Payment to 

Mary F. Dunlap, Guardian 

Upon consideration of the petition of Mary F. Dunlap 
requiring Lillian Jones to show cause why she should not 
turn over to the guardian herein Eight Hundred Dollars 
($800.00) received by her from the Washington Terminal 
Company; it is by the Court this 8th day of December, 1939, 
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ADJUDGED, ORDERED AND DECREED: That said 
Lillian Jones is hereby directed within ten days to turn over 
to said Guardian, the said sum of Eight Hundred Dollars 
($800.00). 

BY THE COURT: 

JAMES M PROCTOR 
Justice. 

The Respondent Lillian Jones hereby gives notice of 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia, appearing in open court, from the above 
judgment. 

BROOKS T. SANDERS 
Attorney For Lillian Jones, Respondent 

(Endorsement: Order to turn over funds. Filed Dec. 8, 

1939. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

11 Memorandum: Appeal noted by respondent, Lillian 
Jones. Undertaking for security for costs filed and 
approved herein December 18, 1939. 

Assignment of Error 

Comes now the respondent in the above entitled cause 
and assigns as error: 

1. That the Court erred in directing the respondent to 
turn over to the guardian the said sum of Eight Hundred 
Dollars ($800.00). 

BROOKS T. SANDERS 
Attorney for Respondent. 

Service of copy of above Assignment of Error acknowl¬ 
edged this 11 day of January, 1940. 

JOHN H. WILSON 
Attorney for Guardicm 

BROOKS T. SANDERS 
512 Fifth Street, Northwest 
Metropolitan 4095 
Attorney for Respondent 

(Endorsement: Assignment of Error. Filed Jan. 11, 

1940. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 
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12 Designation of Record 

The Clerk of the Court will please prepare as record on 
appeal: 

1. Petition for guardianship of March 20, 1939. 

2. Order appointing Mary Dunlap guardian. 

3. Petition for Rule to Show Cause of Sep. 2, 1939. 

4. Rule to Show Cause of Sep. 25, 1939. 

5. Amended Answer. 

6. Memorandum of Opinion. 

7. Order directing respondent to turn over fund to 
guardian. 

8. Memoranda: appeal noted by respondent, bond, etc. 
approved. 

9. Assignment of Errors. 

10. This Designation. 

BROOK T. SANDERS 
Attorney for Respondent 

Service of above Designation and copy acknowledged this 
11 day of Jan., 1940. 

JOHN H. WILSON, 

Attorney for Guar dim 

BROOK T. SANDERS 
512 Fifth St., Northwest 
Metropolitan 4095 
Attorney for Respondent. 

(Endorsement: Designation of Record. Filed Jan. 11, 
1940. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

13 District Court of the United States 

For the District of Columbia 
Holding a Probate Court 


District of Columbia, to Wit: 

I, Melvin J. Marques, Deputy, Register of Wills for the 
District of Columbia, Clerk of the Probate Court, Do 
Hereby Certify the foregoing pages, numbered from 1 to 
12, inclusive, to be true copies of the originals of certain 
papers on file in the office of the Register of Wills, Clerk of 
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the Probate Court, in case No. 9,268 estate of Sarah E. 
Dunlap, minor deceased, wherein Lillian Jones is appellant, 
and Mary F. Dunlap, is appellee, the same constituting a 
full, true, and correct transcript of record of proceedings 
had in said cause according to the Designation of counsel 
filed therein and made a part hereof. 

I Further Certify, That the bond for security for costs, 
in the penalty of Two Hundred and Fifty Dollars ($250.00) 
was duly filed by said appellant, and approved by said 
Court on the 18th day of December, A. D. 1939. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of the said Probate Court, this 26th day 
of January, A. D. 1940. 

MELVIN J MARQUES 
Deputy Register of Wills for 
the District of Columbia, Clerk 
of the Probate Court. 

(Seal) 

Endorsed on cover: No. 7579 Jones, Appellant, vs. Dun¬ 
lap. United States Court of Appeals for the District of 
Columbia Filed Jan 27 1940 Joseph W. Stewart Clerk 
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Dntteh States Court of Appeals for the 
District of Columbia 

January Term, 1940. 

No. 7579. 

Special Calendar 


Lillian Jones, Appellant, 
vs. 

Mary F. Dunlap. 


BRIEF FOR APPELLANT. 

Statement of Case. 

I 

This is an appeal from a final order of the District 
Court of the United States for the District of Columbia, 
Probate Jurisdiction (R. 8), requiring the appellant 
Lillian Jones to turn over eight hundred ($800.00) dol¬ 
lars to the appellee Mary F. Dunlap. 

The appellant will be called the defendant; the appellee 
will be called the plaintiff. 

The plaintiff was the appointive guardian of a cer¬ 
tain minor (R. 2). As such she caused the Court be¬ 
low to issue an alternative rule to show cause why (1) 
the defendant should not turn over $800.00 alleged to be 
in possession of the defendant and belonging to the de¬ 
fendant’s ward; or upon her failure to do so, (2) why 
she should not be adjudged in contempt of court (R. 5). 

The defendant appeared and filed an amended answer 
(R. 5), stating that there was (then) no order in ex¬ 
istence requiring her to turn over the money; that she 
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claimed an interest in the money which she described 
as being founded in a written non-testamentary instru¬ 
ment in which she was an active executory trustee for 
the minor (R. 6, Par. 4), and that she was advised and 
believed that the Probate Court was without jurisdic¬ 
tion to construe the said instrument, or the defendants 
interest therein, and the answer showed that the instru¬ 
ment itself would be produced at the hearing. 

At the hearing the instrument was handed to the 
Probate Justice by the defendants attorney, who had 
taken it from a representative of the Washington Ter¬ 
minal Company—Relief Department, who had brought it 
to court in response to a subpoena (R. 6, Par. 5). 

The instrument was a printed document, formal in ap¬ 
pearance and of considerable length, showing provisions 
for retirement rights, benefits, schedules, and provisions 
for death benefits, funeral arrangements, etc. The Pro¬ 
bate Justice inspected the instrument casually and handed 
it back to the attorney, all in a few seconds, and has 
not seen the instrument since. Counsel on each side 
argued a few minutes, counsel for the plaintiff princi¬ 
pally confining himself to reproducing to the Probate 
Justice his recollection and version of some side remarks 
made by Judge Luhring (R. 7) when he was about to 
sign the order appointing the guardian (but when no 
special disposition of this money or fund was before 
that Judge) (R. 3). After this brief argument the Court 
took the matter under advisement and kept it for a 
few days less than a month when it delivered a mem¬ 
orandum opinion (R. 7) and ordered the defendant to 
turn over the money or fund to the plaintiff (R. 7) and 
the defendant noted appeal (R. 8) in that court and 
has appealed to this Court. 

Assignment of Error. 

1. That the Court erred in directing the defendant to 
turn over to the plaintiff the said sum of eight hundred 
($800.00) dollars (R. 8). 
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Argument. 

The general powers and jurisdiction of the Probate 
Court are set forth in D. C. Code, 1924, Chap. 1, Sec. 
116, as follows: 

“Probate Court: The special term of said 
Supreme Court, heretofore known as the orphan’s 
court, shall be designated the probate court, and 
the justice holding said court shall have and ex¬ 
ercise all the powers and jurisdiction by law held 
and exercised by the orphan’s court of Wash¬ 
ington County, District of Columbia, prior to the 
twenty-first day of June, anno Domini eighteen 
hundred and seventy.” 

This Court said in Richardson v. Daggett, 24 App. 
D. C. 400, that the power and jurisdiction of the Probate 
Court are substantially those of its predecessor under 
the former laws. 

This Court said in Cooke v. Speare, 13 App. D. C. 446, 
1898, that the Probate Court is without jurisdiction to 
order money in the hands of a third person to be paid 
over, if that person claims an interest in it. In the 
case on appeal here this defendant claimed an interest 
in the money (R. 1, Par. 4), that of an active trustee. 
The defendant’s claim was colorable; it was not the 
function of the probate court to determine the ultimate 
merit of the claim, that necessarily would call for evidence, 
in a technical sense, and construction of the written in¬ 
strument, and this Court said in Vestry v. Bostwick, 8 
App. D. C. 452, 1896, that “It is not the province of a 
probate court to become a court of construction; that 
function belongs to the ordinary courts of law and 
equity.” 

The only thing before the Court on the rule was the 
pleadings, there was no evidence; the instrument had 
not been proved and put in evidence, as such, on any 
issue made, it was merely informally presented to give 
color to the defendant’s claim of an interest in the 
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money or fund, and the most that the Court could prop¬ 
erly have found with respect to the instrument was that 
it did, or did not give color, and according to that find¬ 
ing, discharge the rule, or hold the defendant in con¬ 
tempt. 

In attempting to construe the instrument the Pro¬ 
bate Court exceeded its jurisdiction; this Court said in 
Brosrmn v. Brosnan, 53 App. D. C. 149, 1923, citing 
Guthrie v. Welch, 24 App. D. C. 562, and Williams v. 
Williams, 24 App. D. C. 214, that the petition is a plead¬ 
ing only and not evidence, and that the party is entitled 
to his day in court, in other words to a trial upon the 
evidence. 

The opinion of the Probate Court show's that the case 
of Frey v. Allen, 9 App. D. C. 400 (R. 7) is relied upon 
as the sole authority for the decision of the Court. But 
there, no question of jurisdiction of the Probate Court 
was involved, no question of the law of trusts, nor any¬ 
thing else connected with the defendant’s answer. That 
case concerned real estate; this case concerns personalty 
only; the Statute of Uses does not apply to personalty 
in the District of Columbia. That decision was one in 
the law of ejectment. Its substance was, that where 
there is a deed of trust of real estate to a husband for 
the sole benefit of his wife and her heirs, the husband 
to enter and take the rents and profits for the wife 
during her life, and the husband deeds away the land, 
his grantee does get the legal title, but w'hen the wife 
dies that legal title does not revest in the husband, as 
trustee, but the purpose of the trust having been ac¬ 
complished, and the active duties over, the trust is de¬ 
termined, and the legal title vests immediately in the 
heirs, yet if the husband has the right of curtesy, entry 
of the heir must be postponed during its existence. Care¬ 
ful reading discloses no value in the said case as a prece¬ 
dent here. 

The opinion indicates a bias against the defendant, and 
undue reliance upon the counsel for the plaintiff, in re¬ 
laying what some other Judge may have thought about 
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the matter, as a theory; but a probate court should not 
► make a solemn decision taking away a litigant’s prop¬ 
erty on report of counsel of another justice’s theorizing. 
The record does not disclose that anything was ever be¬ 
fore Judge Luhring, but the appointment of the guard¬ 
ian (R. 3), and that called for no theorizing about special 
disposition of the money concerned in the order on ap¬ 
peal, and the reference to Judge Luhring in the opinion 
k is unfair to him, and to the defendant. 

The disparaging reference to the defendant in the 
opinion, as to her motives for questioning jurisdiction 
are remarkable; one called before a court to show cause 
why he should not turn over property which, or in which 
he himself claims is not bound to display a consist¬ 
ent, refined altruism, but the original position as¬ 
sumed by Lillian Jones, the defendant, is not as the 
opinion says, that she was merely a custodian; for the 
petition for guardianship (R. 1, Par. 3), states that the 
minor is entitled to the “proceeds” (italics my own), of 
a fund of $800.00, and the amended answer (R. 6, Par. 
4), states that the defendant claims an interest in this 
fund as trustee, showing in both the same attitude or 
conception of her relationship to the money, and cer¬ 
tainly no position assumed, of being a mere custodian, as 
stated by the Court in the opinion. Further consenting 
to the petition, should be limited in being criticized by 
the Court, to the purpose for which the consent was giv¬ 
en; the petition prayed that the defendant be appointed, 
and her consent on the petition could be only for the 
purpose of informing the Probate Court that if appointed, 
she would accept the office, a mere administrative fa¬ 
cility, and certainly no undertaking with the Court to 
turn over to such guardian as the Court should appoint, 
all money lawfully in the hands of the defendant in which 
the minor may have a disputed and unadjudicated pres¬ 
ent or future interest. Indeed, the instrument never 
having been proved and its contents never having been 
construed by a competent Court, the defendant is now 
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under the risk, by the Court’s order, of being liable to 
the minor when she becomes twenty-one years of age, and 
the guardian’s bond would be no protection on a void 
order. Furthermore, the defendant is not affected by 
any estoppel, and if she has changed her position, why 
was she not entitled to do so, as she may be the better 
advised as to her rights in an instrument of doubtful im¬ 
port, which has not yet been construed by a competent 
Court? Finally, jurisdiction of subject-matter cannot 
be conferred by a party, first or last. 

Conclusion. 

« *' *• 

" '■•--T * " * 

The.JJaw.has great respect for the quiet and peaceable 
' possession - ;,of property; a commonplace says, possession 
is nine*’ points of the law. Such a possession is pre¬ 
sumed to have been acquired lawfully, until the contrary 
is shown. The rule here did not require the defendant to 
make a preponderance of showing in her pleadings that 
she was an active trustee, or that she held the money in 
any particular character; that would unfairly make the 
defendant carry the burden of proof; on the rule to show 
cause the plaintiff had only to show, no concealment, and 
possession under claim of interest, as far as the Probate 
Court was concerned, and that Court was ousted of juris¬ 
diction; then if the plaintiff claimed the property as that 
of his ward, it was upon him to bring appropriate action 
in the General Term and carry the burden of proof of 
his rights against the defendant with respect to the 
money, whether he conceives those rights to inhere in the 
law of bailments (the Court below thought defendant a 
mere custodian), contracts, debt, equitable charge, trusts, 
or what not. 

Respectfully submitted, 

BROOKS T. SANDERS, 
Attorney for Defendant. 









